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v the statement of clalm serveu Wnﬁh thl thlrd party clalm 'Th : "V.::efendant Tas defended the




action on the grounds set out in the statement of defence served with this third party
claim. The defendant’s claim against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS THIRD PARTY CLAIM, you or an Ontario lawyer
acting for you must prepare a third party defence in Form 29B prescribed by the Rules of
Civil Procedure, serve it on the lawyers for the other parties or, where a party does not
have a lawyer, serve it on the party, and file it, with proof of service, WITHIN TWENTY
DAYS afier this third party claim is served on you, if you are served in Ontario.

~ If you are served in another province or territory of Canada or in the United States of
" America, the period for serving and filing your third party defence is forty days. If you
are served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a third party defence, you may'sérve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle
you to ten more days within which to serve and file your third party defence.

YOU MAY ALSO DEFEND the action by the plaintiff against the defendant by serving
and filing a statement of defence within the time for serving and filing your third party .
defence. : , _ , ,

~ IF YOU FAIL TO DEFEND THIS THIRD PARTY CLAIM, JUDGMENT MAY BE
GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE
TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO
PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTING A LOCAL LEGAL AID OFFICE. . ' '
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Per: John B.J. L‘egge
Tel:.(416) 923-1776
Fax: (416) 925-5344

Solicitors for the Plaintiffs
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AND TO:  UNIVERSITY HEALTH NETWORK (FORMERLY TORONTO
: GENERAL HOSPITAL)
200 Elizabeth St.
Toronto, ON
M5G 2C4

AND TO: DR. W.DOBROVOLSKY
14310 111 Ave
Suite 107E, Coronation Plaza
Edmonton, AB
T5M 377

AND TO: Lemers LLP -
Barristers and Solicitors
2400-130 Adelaide Street West
Toronto, Ontario
MS5H 3P5

Per.; James Newland
Tel: (416) 867-3076
Fax: (416) 867-9192 _

Solicitors for the Ontario Health Insurancé Plan



CLAIM

1. | The defendant claims against each third party:
(a) Contribution and indemnity in respect of any amount or amounts
which it may be found liable or called upon to pay to the plaintiffs in the

main action;

(b) Pré-judgement interest pursuant to section 128 of the Courts of Justice
Act, R.S.0. 1990, Chap. C. 43;

(c) Post-judgement interest pursuant to section 129 of the Courts of
Justice Act, R.S.0. 1990, Chap. C. 43;

(d) Costs of the main action on the substantial indemnity scale; .

(e) Costs of this third party proceeding on the substantial indemnity scale;
and

(f) Such further and other relief as this Honourable Couft may deem just.

2. The defendant, the Attorney General of Canada (“AGC;’), is sued in the

main action as a representative of Her Majesty the Queen in Right of Canada.

3. | The plaintiffs in the main action have has brought a claim for damages
against fhe AGC, arising out of injuriesv which the plaintiffs allegedly sustained with
respect to the safety of a devices used in the tempororhandibular joiqt (“TMJ”). The
details of the plaintiffs> plaintiff’s allegations are more fully set out in fhe Statement of

Claim.

4. ~ The AGC has delivered at Statement of Defence in the main action and has

denied any responsibility to the plaintiffs for the damages claimed.



-6-

5. " The defendant repeats and relies upon the allegations set out in his Statement

of Defence in the main action.




The third party, University Health Network gformeﬂg known as Toronto
General Hospital) is a public hospital duly licensed, pursuant to the laws of the Province of ~

Ontario, and at all material times was located at 200 Elizabeth Streétg Toronto, Ontario,

(S

M5G 2C4




9: 7. According to particulars furnished by the plaintiffs, the third party

doctor, Dr. W. Dobrovolsky, performed the surgery on Kathryn Taylor at Toronto

General Hospital, on April 22, 1988.

2+ 8. At all méterial times, Fthe third party doctors and hospitals owed;atall

matertal-times; a duty to the plaintiffs to exercise all due care, skill and diligence in and

about professidnal services rendered to-them her. The-AGC-states-that-the-third party

wnsafe: In carryi ing out its regulatory functions, Héalth Canada assumes that health care
providers will meét the professional standard of care and placed reasonable reliance on
the third parties, in this ac:tic')n2 to do so with resgect to the treatment provided to the

plaintiff,

- Role and ObZigaﬁohs of Health Care Providers in TMJ Surgerv/ Standard of Care
2.9 The final decision on the implantation of a TMJ device and the selection
of a specific device are made by the person implanted,_upon the advice of his or her

attending health care provider. These decisions are is made in the consideration of after
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feeewmg—a}}—apprepﬂafeeﬁﬂféi:ﬁmﬁeﬁ—eeﬁeemmg the risk of implantation, and afier

reviewing given a the patient’s health history, current medical condition, diagnosis,

prognosis and sumereus other factors unique to the individual.-issues;and-after reviewing

third-party-deetor—The decision includes consideration of the range of medical options
available to the patient .and the relative risk and benefit to be derived from surgical
implantation of the particular g@ e of TMI device selected for use.

10. It is the responsibility of the implantee’s physician to make the appropriate
medical assessment, provide information relating to known material risks and to obtain
the patient’s informed consent to the proposed treaﬁnenf. '
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23-11. The %—de%ee—}mplaafeeesl plaintiff’s third party doctors are is
_responsible for informed consent issues, including, But not restricted to:

(a) effectiveness of a TMJ devicé for that recipient;

(b) ~ selection of a specific device model;

(©) surgical cbmplications including infection and device wear;

(d)  therisk of device wear or breakdown; and

(e) the risk of further arthritic changes within the joint.

In the circumstances of this action, it was the responsibility of the third

""_‘
s

parties to ensure, inter alia:

- (a) that the treatment was necessary and appropriate for the plaintiff;

(b)  that the device selected for implantation was appropriate for use in
- the treatment provided,; : _

(c)  that the TMJ implantation surgery was performed competently;

and
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(d)  that appropriate after-care was provided, including recall and

monitoring of TMI device recipients, in accordance with the

recommendations and professional standards in place at all
material times. '

13. " The defendant étates that the TMJ device implanted in the glaintiff was
purchased on her behalf and/or supplied to her by the third party physician and/or
‘hospital. The defendant states that the third parties owed an attendant duty to- také

reasonable steps to ensure that the said device complied with Canadian regulations.

14,  The defendant states that the third partiés were in the best position to

record, for follow up and tracking purposes, the specifics of the TMJ device implanted
into _the plaintiff and had a professional obligation to maintain adeg uate . records
concerﬁing the purchase and use of medical inventory, including medical devices, to

permit the effective identification and tracking of devices implanted into patients under

their care
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Negligence of the Third Parties

15. The Defendant states that if the Plaintiff sustained the injuries, damages
and losses set out in the Statement of Claim, Which are not admitted but expressly denied,
then such injuries damages and losses and any liability which this Defendant may incur _in

the main action, was caused by the negligence of the third parties, the particulars of

which follow:

A. As to the Third P University Health Network (formerly Toronto General
Hosgital):

(@ itsupplied, or allowed the use of, an implant for insertion into the jaw of
- the Plaintiff which it knew, or ought to have known., was not in

compliance with the Medical Device Regulations of the Food and Drug
Act; 2

~(b) it failed to make reasonable inquiries with Health Canada and/or the
seller of the medical device to ascertain the regulatory status for use in
Canada prior to purchasing the said medical device and allowing it to be
implanted into the jaw of the plaintiff; :
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it allowed Dr. Dobrovolsky to perform surgery on its premises that was
unnecessary;

it allowed Dr. Dobrovolsky to perform a surgical operation without
obtaining the informed consent of the Plaintiff;

it failed to require Dr. Dobrovolsky to discuss alternatives to the imglant
at the time he obtained the consent of the plaintiff; :

it permitted the surgery to be performed on the glaintiff when it knew or

~ ought to have known that Dr. Dobrovolsky was not possessed of the

appropriate surgical technique and was inexperienced and incompetent to
perform the aforesaid operation, or to provide follow-up medical care,
including regular re-examination, post-surgery;

it failed to .Qrogerlg store, sterilize and othefwise handle the implant
thereby damaging the implant and subjecting it to possible deterioration
within the body of the plaintiff; :

it failéd to keep its knowledge and the knowledge of doctors on its staff,
or with hospital privileges, current with respect to concerns about the
implant device which was used in the operation relating to the plaintiff;

it failed to provide aggrbved procedures to doctors on its staff, or with

~ hospital privileges, with respect to performance of the surgery upon the
" plaintiff and all matters relating thereto, including any follow-up medical

care and re-examination at regular intervals post surgery;

it failed to keep adeguate records with respect to the purchase and use of
medical inventory, including the medical device implanted in_the
plaintiff, to. permit adequate post-surgical medical care in response to
warnings and recall bulletins concerning the implant device;

it failed to heed and distribute warnings and recall bulletins concerning
the implant device which was used in the operation relating to the
plaintiff or, in the alternative, failed to tell its doctors and patients about
the warnings and recalls in a timely manner or at all; ‘

it failed to grogeﬂx warn the plaintiff of the risks inherent in not having
the implant tested, monitored and/or removed in a timely manner,
including the p_}ossibilitx of disintegration of the implant; and

it failed to properly warn the plaintiff of the increased risks inherent in
the customized use of a device for a purpose for which it had not been
authorized and which was not recommended by the manufacturer.
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-B.  As against the Defendant, Dr. Dobrovolsky:
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he inserted an img. lant device ihto the jéw of the Plaintiff which he knew,
or ought to have known, was not in compliance with the Medical Device
Regulations of the Food and Drug Act,

he customized an implant device for surgical use in a manner for which
it had not been authorized by regulation nor recommended by the
manufacturer, when he knew, or ought to have known, such use created
increased risk of surgical complication;

he failed to. make reasonable inquiries with Health Canada and/or the
seller of the medical device to ascertain the regulatory status for use in
Canada prior to implanting the said medical device into the jaw of the

plaintiff;

- he performed surgery that was unnecessary;

he performed a surgical operation without obtaining the informed
consent of the Plaintiff; :

he failed to discuss alternatives to the implant at the time he obtained the
consent of the D laintiff: ‘

he was lacking in experience and expertise to perform the operation upon
the plaintiff and to provide her with the appropriate medical care,
including any follow-up medical and re-examination, post-surgery:

he was an incompetent medical doctor, lacking in reasonable skill and
ought not to have attempted the operation in question;

he failed to properly store, sterilize and otherwise handle the implant
thereby damaging the implant and subjecting it to possible deterioration
within the body of the plaintiff;

he failed to keep his lqﬁowledge current with respect to concerns about

the implant device which was used in the operation relating to the
plaintiff; : ‘

he failed to learn and follow approved procedures for performing surgery
upon the plaintiff including necessary follow-up medical care and re-
examination at regular intervals, post surgery;

he failed to keep adequate records conceming the medical device
implanted in the plaintiff, to permit adequate post-surgical medical care
in _response to warnings and recall bulletins concerning the implant

device; ’
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(m) he failed to heed and distribute warnings and recall bulletins concerning
the implant device which was used in the operation relating to the
plaintiff or, in the alternative, failed to tell his patient about the warnings
and recalls in a timely manner or at all;

(m) he failed to properly warn the plaintiff of the risks inherent in not having

the implant tested. monitored and/or removed in a timely manner,

including the possibility of disintegration of the implant; and

(o) he failed to properly warn the plaintiff of the increased risks inherent in
. the customized use of a device for a purpose for which it had not been
authorized and was not recommended by the manufacturer.
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34 16. The AGC pleads and relies upon the provisions ef-sections-19 of the Food
and Drugs Act, R.S.C. 1985, Chap. F-27 as amended, the regulations framed there under

and the Negligence Act, R.S.0. 1990, c. N-1, as amended. ‘

35:17. The AGC prbposes that this Third Party Claim be tried together with the |

main action in the City of Toronto, in the Province of Ontario.

2
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Fax: (416) 973-3604 952-0097

Law Society No. 15521T

Solicitors for the Defendant, The Attorney
General of Canada
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